"People are not disturbed by things, but by the view they take of them." -Epictetus, in Manual V
A. INTRODUCTION
Tobacco litigation as it has developed in the United States and increasingly abroad constitutes an "iconic" example of private, and in some cases state-supported, litigants using the courts as an ad hoc policy-making vehicle for mediating between the interests of an existing but controversial industry and evolving societal views and priorities. Such litigation has evolved over time in terms of its scope, magnitude, and sophistication. The intent of this article is to review the history and evolution of this litigation and to assess the extent to which it has served the broader public interest (defined as achieving public health objectives in a decentralized, but efficient manner).' This paper also assesses whether the U.S. experience can serve as a guidepost for future approaches to law and policy on the international level.
The first tobacco case in the United States was filed in 1954, with international developments following some thirty years later. The first case brought outside of the United States was filed in Australia in 1986, while Europe followed in 1988 with a case in Finland. Asia became active in the 1990s, with cases in Japan, Korea, and the Philippines. More recently, China has seen an initial case filed against the State Tobacco Monopoly in 2005. Latin America, particularly Brazil, has also witnessed the development of substantial tobacco litigation in recent years, further illustrating the gradual ripple effect of the U.S. litigation experience internationally. Accordingly, tobacco litigation no longer can be seen as a strictly U.S. phenomenon.
The initial domestic case involved an individual smoker whose wife filed a wrongful death action alleging that her husband's illness was caused by smoking, a behavior resulting from the conduct, or rather misconduct, of the industry with regard to the design, manufacture, and marketing of the product. 2 Over time, plaintiffs developed a number of standard allegations, including a failure of tobacco companies to warn of the dangers of smoking as they relate to its health effects or addictive properties, and allegations concerning a defective product. Other claims that have gained increasing currency in recent years are fraud and misrepresentation. Much has been made of the strategy of the tobacco companies to contest these cases using all of the resources at their disposal, despite the fact that cigarettes remain a legal and highly regulated product.
The tobacco companies have been singularly successful in defending the vast majority of these cases not only due to their use (some would say "abuse") of the procedural playing field, 3 but also because judges and juries have looked at the merits of these cases and have found the notion of "consumer awareness" of the risks of smoking to be a compelling defense against liability on the part of the industry.
Awareness issues can relate to both the specific awareness of the plaintiff in the case or to the general awareness or "common knowledge" of the members of the ambient social context. 4 Both 2 See Cooper v. R.J. Reynolds, 234 F.2d 170, 173 (1st Cir. 1956 ) (where the plaintiff sought compensation for suffering, pain, and death of her husband, who died of lung cancer after allegedly relying upon representations in certain newspaper advertisements and television and radio broadcasts to the effect that "20.000 doctors say that 'Camel' cigarettes are healthful" and that such cigarettes "are harmless to the respiratory system"). 3 This tactic was put into use Michael Jordan, an attorney who successfully defended R.J.
Reynolds ("RJR") in the 1980s. He described the dynamics as follows: "The aggressive posture we have taken regarding depositions and discovery in general continues to make these cases extremely burdensome and expensive for plaintiffs' lawyers... To paraphrase General Patton, the way we won these cases was not by spending all of [RJR's] money, but by making that other son of a bitch spend all his." Graham E. Kelder & Richard A. Health and Cancer Control Strategy. 51 J. AM. MED. WOMEN'S ASS'N, 57, 58 (1996) . 4 In Continental Europe, the duty of diligence is commonly interpreted in a general, types of awareness evidence can be brought to bear with varying degrees of vigor, depending on the nature of the allegations or the proposed defense.
Daynard. Tobacco Litigation as a Public
Judges and juries have found credence in the "common knowledge" defense, meaning that as a member of the given community or society, the plaintiff knew or should have known of the risks of smoking. Both groups can relate personally to this line of argument, given their own membership in the community. In addition, the "common sense" awareness defense serves as an accessible counterpoint to the more technical aspects of the medical defense. The persuasive force of this evidence seems to lie in the general perception that consumers have enough information to assess accurately the costs and benefits of tobacco consumption.
Despite a history of success in defending these cases, the industry reached a substantial settlement in 1998 with the state governments in the United States concerning the alleged misconduct of the companies and the medical treatment costs associated with smoking-attributable diseases. 5 These cases and the related settlement, both of which are described in greater detail below, constituted a melding of law and policy that should be factored into tobacco control policies on the international level.
It is fair to ask why the industry found it necessary or advisable to seek an accommodation when its defense posture, winning record in the cases and overall legal position were indicative of a manageable risk. The answer to this question lies in the impact of certain aspects of the U.S. legal system on the objective manner rather than a specific. subjective manner. Conduct is compared to that of the reasonable person placed in similar circumstances and corrected with a moral/deontological note comprised of the bonus pater familias formula. See Michael amounts at issue, the nature of the claims, and the ability to bring these elements together in the form of new liability theories backed by parties with significant political power and resources. Against a backdrop of declining social acceptance of smoking and new studies relating to nicotine and its propensity to cause "dependence," these developments influenced the industry to act decisively to curb further litigation.
To summarize, our discussion will initially focus on the historical evolution of tobacco litigation in the United States (Section B) as divided into several distinct chronological phases or "waves." Section C reviews the implications and impact of evolving tobacco litigation on regulation. Then, in Section D, the international diffusion of tobacco litigation is presented. A discussion of the likely evolution of tobacco litigation and its implications for regulation in countries other than the United States is set forth in Section E. Finally, Section F provides the concluding remarks.
B. HISTORY OF THE U.S. EXPERIENCE

I. Early Litigation -Core Structure of an Individual Case1950s/60s
A typical tobacco case, dating back to the first cases in the 1950s, alleges that an individual began smoking at a young age, ignorant of the attendant health risks, and that subsequently such individual was unable to quit due to the addictive properties of the product. These allegations were further buttressed in the late 1980s and early 1990s by findings of the U.S. Surgeon General and the U.S. Food and Drug Administration, describing nicotine as an addictive drug. 6 evidence" that "the nicotine ingredient in cigarettes is a powerfully addictive agent" and that "cigarette vendors control the levels of nicotine to satisfy this addiction) in Kelder & fraud and misrepresentation regarding the conduct of the companies and the alleged information asymmetries existing between the consumers and the industry. The prevailing information environment, including what consumers knew or could have known has, however, often served to blunt these claims, thereby yielding a powerful common sense "awareness" defense that vitiates such allegations.
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As one would expect, tobacco litigation often involves a number of medical submissions on both sides, with plaintiffs seeking to meet their burden of proof regarding causation. Plaintiffs must show that despite their knowledge of the health risks, the smoking of cigarettes, due to their inherent (defective) design or the actions of the companies in the marketing of the products, 8 was the proximate cause of the alleged damage, whether in the form of the illness or addiction, which in recent years has been claimed as an injury. The complexity or "multi-factorial" nature of the diseases at issue often makes the establishment of medical causation difficult for plaintiffs, leading in many cases to a so-called battle of the experts. Regardless of the liability theory, whether founded on negligence (or negligent failure to warn), fraudulent misrepresentation, or strict liability regarding the design of the product, the individual plaintiffs have generally been unable to meet their burden of proof regarding causation, injury, and damage.
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The combination of the "awareness" defense (i.e., that the plaintiff knew or should have known of the risks), coupled with the difficulties in proving medical causation, resulted in tobacco companies winning the vast majority of these cases. Even in regard to claims based on intentional or fraudulent misrepresentation, awareness evidence can be used to demonstrate that the plaintiff did not -or could not -reasonably have relied on the alleged misrepresentations, knowing them to be false as a matter of "common knowledge." Similarly, claims based on negligent failure to warn or design defect have failed due to the companies' ability to demonstrate that the alleged dangers were known.
II. The Second Wave -Role of Document Production -1988 to
19941°A
fter the first wave of litigation in the 1950s and a brief spike in cases in the mid 1960s following the publication of the 9 See Sugarman & Robb. supra note 8 (reviewing causation and possible bases of liability for the tobacco industry). 1964 Surgeon General's Report, 1 1 tobacco litigation abated until 1988 when the Cipollone case was filed, effectively starting a second wave of litigation that exhibited distinct characteristics from the earlier group of cases.
12
In the new wave of litigation, plaintiffs attempted to prove the historical core allegations through increased reliance on industry documents produced as a result of discovery, 13 a procedural device whereby litigants are able to ask for documents from the other side in order to narrow and focus the issues. Indeed, document production has taken on epic proportions in the United States.
14 Some 30 million separate items were produced in the Minnesota attorney general litigation alone, a case in which the State of Minnesota sought to recover the amounts expended to treat "smoking-attributable" illnesses among the treatment populations of certain state-supported health plans.'
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IL The Third Wave -Class Actions -1990s
For the next wave of litigation a new approach began to take shape using the procedural device of the class action. 16 This ' Cipollone, supra note 7. at 504 (involving a products liability suit against tobacco companies where for the first time, the jury was allowed to view tobacco companies internal documents allegedly outlining a strategy to mislead the public about the dangers of smoking). 12 For example, the earlier cases focused primarily on the fact that smoking in general was unhealthy and that the Tobacco companies should have made this public knowledge; the new wave of cases focused on the same hazards, but shifted the burden to the Tobacco companies to prove that they did not knowingly mislead consumers and allege that the product was safe when in fact, it was not.
See generally FED R. CIv. P.. 26-37 (concerning depositions and discovery); Miura, Daynard. & Samet. supra note 10, at 126 (resulting in plaintiffs' attorneys and the health movements organizing and pooling resources as more cases were filed). 14 Miura, Daynard, & Samet, supra note 10, at 130 (with the Minnesota settlement securing from the industry a "roadmap" to its internal documents and a ten-year paid depository for the documents in Minnesota and Great Britain). 15 Id., at 122-124 (on the use of scientific evidence in tobacco litigation); See generally Stanton A. Glantz et al.,THE CIGARETTE PAPERS (1996) (on creating a massive disclosure attitude of"secret" documents everywhere procedural innovation was accompanied by the development of "new" substantive claims, including those relating to non-smokers exposed to second-hand smoke (or Environmental Tobacco Smoke (ETS)) and smokers injured in fires caused by cigarettes, both of which tended to eliminate or deemphasize the role of the plaintiffs' awareness and volition in causing the alleged damage.
The use of class actions constituted an attempt to garner increased economic leverage by aggregating claims among individual smokers based on the assumption that there were common issues, typical throughout the class, and that adjudication as a class would therefore further the public policy aims of judicial economy and efficiency. The class action was an attempt to level the playing field between the industry and the plaintiffs, though the scope for misusing this procedural device to seek class status for frivolous or unsuitable claims has been great, leading most recently in the United States to the passage of the Class Action Fairness Act in 2005.1'
No longer was the debate between a lone smoker and a powerful industry, but a clash between two powerful adversaries: the industry and a group of aggrieved smokers, whose claims in the aggregate could reach billions of dollars, including punitive damages awards authorized by the United States legal system. Beyond the litigants, the class action mechanism also attracted the attention of another powerful group: the Plaintiffs' Bar. The would be decertified because district court failed to consider variation in state law affecting predominance and superiority), and Broin v. Philip Morris Cos., 641 So.2d 888 (Fla. 3d DCA 1994) (involving an Environmental Tobacco Smoke (ETS) case with companies settling to pay $300 million to a scientific research foundation to support federal legislation prohibiting smoking in international flights, among other concessions). growing social disdain for smoking, 18 coupled with the high awards at issue, rendered the industry an attractive target and caused plaintiffs' lawyers to redouble their efforts to develop new and more sophisticated claims to bring a reputedly wayward industry to heel.
In addition, the contingency fees detailed supra provided a powerful economic incentive for plaintiffs' lawyers to take and promote these cases. Certain aspects of the United States legal system fueled the proliferation of tobacco litigation during the 1990s. Among these were the damages awards at issue, 19 stemming from procedural devices such as class actions for aggregating claims; the sanctioning by the U.S. legal system of punitive damages, which could be highly disproportionate to the compensatory amounts at issue; 21 and the legal practice of taking cases on a contingent fee basis a practice highly restricted by most continental legal systems. 120 (2000) (holding that the FDA had no authority to regulate tobacco). Individual plaintiffs also turned their attention to the addictive nature of cigarettes by alleging that while they "chose" to smoke, they were not free to stop. The confluence of a "socially" unacceptable industry, the prospects of substantial damages awards, and an active Plaintiffs' Bar, all underwritten by contingent fee arrangements, spawned a type of legal "free-for-all" caricatured both at home and abroad in numerous television programs and movies. To paraphrase John Grisham, the reality was if not a "runaway jury," a runaway legal system. Parties disagree as to whether this heightened activity has promoted the interests of tobacco control, improved the lives of those bringing the cases, and contributed to a constructive modus vivendi, or whether it has merely enriched lawyers on both sides and created a type of Mexican "stand-off' resulting in a misallocation of both intellectual and financial resources. 23 The more limited scope and volume of tobacco litigation in jurisdictions outside of the United States suggest that the favorable procedural context and related financial incentives were a major factor in the proliferation of these cases in the United States as opposed to elsewhere. Moreover, the overall societal welfare achieved in the United States in terms of resources expended and efficiencies gained remains questionable.
IV. The Third Wave Continues: Medical Cost Recoupment Litigation -1994 and Beyond
In developing new and more sophisticated claims, the Plaintiffs' Bar sought to leverage the mechanisms for aggregating claims and to blunt the effect of "awareness" evidence, which convinced both judges and juries that individuals were responsible for their own situations when duly aware of the risks of a given behavior. The class action mechanism had achieved the aggregation of damages amounts, but still left plaintiffs vulnerable to arguments that smoking behavior and disease were largely individualized inquiries. As a result, the federal courts in the 23 See Daynard & Kelder. supra note 3, at 57; Miura. Daynard & Samet. supra note 10 (both reviewing the 50-year history of U.S. tobacco litigation from a public health. advocacy perspective, portraying litigation as a valid and important strategy for tobacco control and expressing enthusiasm about the efficacy and prospects of success for the "third wave" of litigation).
United States have not certified the majority of class actions. Instead they continue to be viewed as individualized claims that fail to meet the criteria of commonality, typicality, and predominance regarding the issues at hand, and as a result fail to further the broader goals of judicial economy and efficiency.
Under Rule 23 of the Federal Rules of Civil Procedure, class certification depends on the satisfaction of the criteria of numerosity, typicality, and commonality. The named plaintiffs must also demonstrate that they can adequately represent the class. For mass tort actions claiming monetary damages, plaintiffs must further demonstrate that the common issues "predominate" and that the class action mechanism is superior to other forms of dispute resolution in terms of efficiency and judicial economy.24 The extent to which these last two criteria are fulfilled falls within the purview of judicial discretion; the individualized nature of smoking behavior, lifestyles, and disease, have, in the view of most federal courts, rendered these cases unsuitable for certification.
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The state courts have been somewhat more accommodating in certifying these cases, with the Engle case in Florida being the most notable example. 26 However, even a certified class becomes subject at a later stage to a series of mini-trials, where questions concerning the nature of each claimant's disease, behavior, individual level of awareness, and resulting responsibility are examined. Accordingly, while the class action mechanism afforded a degree of leverage by creating blocks of claimants and high damages amounts, it failed to obviate the persuasive defenses developed to dissect the nature of an individual's claim and personal responsibility in respect thereof.
Given the lack of success of this approach, a new strategy emerged: asking for medical cost recoupment. Medical cost recoupment cases offered the prospect of high damages amounts, the active involvement of the state as a political support to the plaintiffs' bar, and a potentially viable means of blunting the effect of the defense's individualized evidence, whether based on awareness or personal medical history.
Stated succinctly, medical cost recoupment litigation takes a treatment population, such as a state-supported medical program, and, through statistics, ascribes a portion of disease and related treatment costs to the use of tobacco, the so-called "smoking attributable fraction." 27 It is no longer the smoker who brings the claim, but rather a third-party payor, such as an insurance company. As such, the notion of individual awareness is relegated to a secondary level. The state, or in some cases the managers of the health plan, such as Blue Cross/Blue Shield, simply claim that they are being left with a bill, or excess costs, 28 for which they are not responsible as a result of their own conduct. In so doing, they assert that individual awareness is not relevant to their claim, to the extent that their claim is separate and distinct from the individualized conduct of the treatment population. This makes this wave quite distinct from the first and second wave of litigation cases. Medical cost recoupment cases introduced another crucial change. The initiative for bringing the case is with a third party health care payor, possessing enhanced political power. There was an implicit assumption that the marginal costs of individual behavior, whether in terms of tobacco consumption, health care utilization, and other similar lifestyle choices could somehow be "homogenized" into a broad statistical model. This failure to segment individuals to evaluate their behavior as economic actors was inconsistent with the traditional approach to these questions from both an economic and litigation perspective. It did, however, provide a powerful means for taking the focus off of both the individual and the state in terms of the "prophylactic" steps that could have been taken, whether through individual choices or prevention programs, and thereby blunted the effectiveness of the individualized defenses that had played a large part in company defense strategies up to that time. The manner in which the cases were brought and the ultimate settlement essentially constituted a cost shifting from health plans to the companies. 29 This was a profound development with significant implications for the policy making process and the overall balance between regulation and litigation.
Without wishing to be overly legalistic, the defense has countered that the claims are derivative of those of the individuals in the treatment population. As such, the state or medical fund must proceed in subrogation, or on a case-by-case basis, as an insurer and the defense should be entitled to all of the defenses it would have in any individual case. In such cases there is no "direct" action, to the extent that the damages claimed by the 29 See Daynard & Kelder, supra note 3 at 57 (arguing that third wave cases "could shift billions of dollars of health and productivity costs from families and third-party payers to cigarette companies, forcing increases in cigarette prices and consequent large drops in consumption, especially among children and teenagers;" though contending that this is an inefficient shift); Daniel Givelber. Cigarette Law, 73 INDIANA L.J. 867. 867-69 (1998) (claiming "one might assume that what the states are asking for is precisely what the progenitors of strict products liability envisioned: enterprise liability for the manufacturers of an inherently dangerous product." in reality, this shift to the companies means no more than obliging them to "fully" internalize the social costs of tobacco sale); contra Sugarman & Robb, supra note 8, at 4-6. v. 16 medical program are too remote and derivative of those of the individual members of the treatment population. The exclusive remedy therefore lay in subrogation. This line of defense was wellfounded in the body of domestic tort law at the time that the first cost recoupment case was brought in Mississippi in 1994. This case was later followed by some 49 other state cases. 30 Given the emerging legal doctrine, some states, including Florida, 3 1 passed legislation that allowed such cases to go forward by providing for a statutorily created "direct" action on the part of the state and denying the companies the right to raise individualized defenses.
The powerful mix of social and political forces provided an almost irresistible momentum for the states and the industry to seek an accommodation. With huge damages awards at issue and the state bureaucracies mobilized against the industry, the downside risk of a series of cascading billion dollar judgments constituted a risk that the industry could not afford to take. Negotiations with members of the Clinton White House began with a view towards seeking a global accommodation that would resolve the existing litigation and provide a set of ground rules and safeguards going forward to be ratified by an Act of Congress.
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The nature of the political process, together with the industry's "sultry" reputation conspired, however, to torpedo these negotiations. The scope and nature of the historical allegations lodged against the industry caused Congress to up the proverbial ante until such time as the industry could no longer pursue the negotiations at that level. These discussions were eventually replaced by a direct dialogue with the states resulting in a more limited accord, the Master Settlement Agreement ("MSA") of 1998, whereby the industry agreed to pay $206 billion to the states over a twenty-five year period and to curb certain marketing practices in exchange for the dropping of all similar claims.
33
The MSA provided less sweeping protections (e.g., no formal cap on punitive damages in tobacco cases), but that had the virtue of being self-contained, manageable, and conducive to immediate implementation. 34 Subsequently, medical cost recoupment cases brought by private health funds, as opposed to the states, have repeatedly failed on the grounds that there is no cause of action. Denied the political lever of state support and various forms of enabling legislation, plaintiffs have been unsuccessful as judges have begun to reassert and apply traditional legal doctrine to assess and dispose of these cases. The MSA can be highlighted then as a consequence to a large extent of government power and the risks it posed to industry, rather than a result of clear-cut legal grounds alone. Without government power on the other side, the tobacco industry probably would have recovered the upper hand in litigation.
V. Other Developments -The Federal and "Lights" Cases
Despite the movement toward a new equilibrium between governmental authorities and the industry, culminating with the MSA and the dialogue it promoted, throwbacks to an earlier period of managing the tobacco industry through litigation persist. The 33 The MSA targeted tobacco advertising/sponsorship/merchandising and included specific provisions to regulate and curb youth access and restrict lobbying. It also created a National Foundation to study and develop programs on youth use and abuse of tobacco and to support educational programs to prevent diseases associated with tobacco product use. Id. (giving a more detailed analysis of the MSA On August 17, 2006, the United States District Court for the District of Columbia, with regard to the remaining allegations, found that the defendant companies had been guilty of racketeering under the terms of the RICO statute. The Court further ruled, however, that RICO, as written, did not support a claim for monetary damages or for other similar monetary remedies (e.g., compulsory financing by the companies of education programs), particularly in light of the previous ruling on "disgorgement." The government's victory was therefore seen as pyrrhic, although public health advocates have stressed its significance:
The importance of today's decision will be minimized by the racketeering defendants, but the historic finding and remedies imposed by the Court will 1) forever brand the cigarette companies as racketeers; 2) energize trial attorneys and provide a powerful set of documentary and testimonial 35 Racketeer Influenced and Corrupt Organizations Act,18 U.S.C. § § 1961-1968 (2006) . 36 See Miura, Daynard & Samet, supra note 10, at 130. evidence and findings of fact to bolster cigarette litigation; 3) undermine the credibility of the companies as they try to push into emerging markets around the world; and 4) serve as a powerful antidote to cigarette company attempts to portray themselves as responsible corporate citizens.
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The disposition of the Federal case suggests the courts have seen fit to allow these issues to migrate toward the legislative arena. However, there has been a recent move toward formulating a new type of case involving "light" cigarettes. These cases allege that the development of "light" cigarettes constituted a cynical strategy on the part of the industry to maintain the stock of smokers by promoting a "safer" cigarette, which was in reality just as harmful, if not more so, than existing products.
While certain individual cases involve "lights" issues, the allegations are, for the most part, predicated on consumer fraud. These involve claims among broad classes of consumers who allege that during a given number of years they purchased the product under false pretenses. These claims are formulated in terms of pure economic loss on the part of asymptomatic smokers who are claiming a refund in the event that the "light" cigarettes purchased did not provide a reduced level of harmfulness.
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Class actions in this area are subject to the hurdles mentioned previously and have therefore met with uneven success in terms of certification. Illinois, yielded a multibillion verdict involving both compensatory and punitive damages. The judgment has since been overturned by the Illinois Supreme Court in a judgment rendered on December 15, 2005.39 Plaintiffs' motion for a rehearing was denied in a ruling rendered by the same court on May 6, 2006 and the United States Supreme Court has since declined to review the case.
The "lights" cases reveal an evolving trend in tobacco litigation toward the use of novel legal theories as a basis for recovery for past industry behavior. Such an approach is open to question as the development and marketing of these products was undertaken with the medical community. It now centers on the manner in which "light" cigarettes were developed and whether the industry applied best practices with regard to their design, manufacture, and marketing. As the authorities and the industry move toward a greater degree of partnership in managing the externalities associated with cigarettes, these cases could play a useful role in an increasingly constructive dialogue between government and industry about how best to manage a "product that everybody loves to hate." 40 Whether an evolution from litigation in court to settlement agreements will eventually emerge is still too early to say.
C. ECONOMIC AND REGULATORY OUTCOMES OF THE U.S. EXPERIENCE
L Law and Economics
The United States experience concerning recoupment litigation has set the stage for international tobacco litigation and offers lessons to the international arena. Medical cost recoupment litigation, particularly as framed by the states, marked a concerted attempt to transform the underlying dispute into one centered on economic damage (i.e., aggregate economic costs to the third party health payor rather than "specific" payments for individualized, personal injury). The third party payors were claiming what was, in their view, pure economic loss, albeit one that was "derivative" of an underlying personal injury (i.e., the costs associated with the diseased population). This approach led to a reliance on statistical aggregates rather than individualized proof. It often resulted in a particular reliance on epidemiological data and, to some extent, reflected a collapsing of public health policy issues into an adjudicative setting.
Population attributable risk calculations, which underlie many of the damages calculations, sought to take epidemiological data, combined with smoking prevalence data, to generate a coefficient that could be applied against a "basket" of treatment costs to arrive at a damages amount. 41 While such figures could yield a broad measure of an estimated cost of smoking, they could not estimate the cost of conduct, or, in the plaintiffs' view, alleged misconduct of the companies. 42 The latter was the crux of plaintiffs' legal argument that through bad acts (i.e., misleading advertising, etc.) the industry had created excess smoking, which had in turn resulted in excess disease and associated medical costs. This conduct element was absent in plaintiffs' early modeling exercises, but they later sought to address it, albeit unpersuasively.
In particular, since the health plans affect the behavior of the beneficiaries in a potentially relevant way, the decisions to initiate, quit, or continue smoking cannot be traced solely to 41 Such computations are based on regularities across the population and therefore do not take into account a particular individual or situation. 42 See Bulow & Klemperer, supra note 31, at 39383. ("If the litigation against the companies were focused on truth seeking and a fair calculation of damages. then we would be less enthusiastic about legal protections. But none of the parties seems particularly concerned about relating payments to damages. That is why the up-front damage payments were based on how deep each company's pockets wereas and not on its contribution to disease."). company activities. 43 Comparisons to reveal the effect of company conduct on consumption, and by extension disease and cost, could include smoking rates of individuals in environments with different levels of advertising and a certain level of insurance as well as between individuals with and without insurance, given a constant level of advertising. Even this analysis, however, fails to distinguish between "company conduct" and "company misconduct," another potentially relevant aspect of plaintiffs' legal argumentation and related damages calculations.
The main methodological problems with this approach lie in the identification of a clear control group. To trace clearly the effects of 'misconduct,' it is necessary to identify observable decisions or consequences that arise under 'misconduct' but not under 'proper conduct,' the mere act of selling cigarettes as a duly authorized, legal activity. To the extent that smokers' illnesses can develop under either form of 'conduct' on the part of the companies, the mere onset of illness is insufficient to distinguish one case from the other. Plaintiffs' usual approach implied that assessing the likelihood of developing an illness was a proxy for company misconduct, but it is unclear how to interpret the available information in order to isolate "unambiguous" misconduct of firms and the effect thereof from authorized commercial behavior. In short, plaintiffs' aggregate damages theories masked the microeconomic analysis of consumer behavior and the contribution of company behavior (alleged misconduct) that would normally have been required to establish a colorable claim.
With regard to the estimates themselves, plaintiffs offered numbers considered only as ranges to prove the precise magnitude of damage. It is here that one sees the potential nexus between public health policy and the adjudicative process. Estimates that 4'' Goldfarb. Robert, Leonard & Suranovic, supra note 28, at 232-33 (summarizing rational/non-rational smoking theories that reflect the complexity of calculations and models and focus on smoker behavior rather than company conduct): see also Gary S. could have been used to formulate broad tax and regulatory strategies were offered as measures of damage between litigants. Expert submissions from the defense often highlighted this point, signaling the misuse of these statistical tools and constructs for the designated purposes, but allowing that they could be useful in other contexts, such as the public policy forum.
As the disputes with the states shifted from the courtroom to the negotiating arena, these broad measures of alleged damage became more appropriate benchmarks for discussion. They set the stage for the implementation of a new modus vivendi between the states and the industry, incorporating the settlement of the outstanding claims, while at the same time setting rules concerning marketing and future reporting requirements concerning consumption, particularly among juveniles. Within this broader policy context, the disputes between the states and the industry had turned into an argument about the cost of doing business and the appropriate level of the associated tax.
Today the MSA lays out the ground rules between the companies and the states as to future compensation and required conduct. While the implementation of this agreement is monitored through formal channels, one wonders whether this type of a negotiated accord provides the level of procedural transparency and predictability that a similar piece of legislation might have offered, particularly given the twenty-five year time horizon. 
II. The Interplay of Litigation and Regulation --The Rulemaking Process 44
In the recoupment cases, litigation was essentially used to promote "consensual rulemaking," albeit with a coercive element, namely the threat of multi-billion dollar judgments supplemented by punitive damages. In settling these cases, the states took a realistic view of the role of tobacco in society, recognizing its role as a highly flexible source of budgetary revenue and acknowledging that a substantial percentage of the population will choose to smoke irrespective of the marketing activities undertaken by the companies. The accommodation reached in the MSA amounted to an "atonement" by the industry for past activities viewed through a modern-day lens concerning appropriate standards of corporate morality and, more importantly, established a compact for managing a popular yet hazardous product. It acknowledged the economic dislocation that would be caused by "emasculating" an industry overnight, with the attendant implications for employment and the reallocation of industrial capacity. In short, the MSA constituted the melding of law and politics with the "art of the possible" to manage evolving economic and social realities.
Assuming that the states sought to act in a benevolent manner to address a pressing public health problem, 45 it is worth 44 This interplay has been widely discussed under the title of "Regulation through Litigation" as it relates to risky products and products liability where regulatory standards have fallen short. The issue is whether litigation is needed to pursue (2007) arguing that jurors and courts are institutions that provide a necessary avenue for intervention). The Illinois Supreme Court ruling in Avery v. State Farm Mut. Auto.
Ins. Co, 835 N.E. 2d 801 (111. 2005) has been interpreted as a blow against the regulation through litigation movement. 4' Anti-smoking groups advocate the prohibition of tobacco sale as a solution. This approach would probably be effective but would raise certain problems, namely the creation of a black market and problems of a "paternalistic" nature. examining both their rationale and approach. The justification for government intervention of this type usually results from some form of market failure regarding the inefficient dissemination of information and the management of the resulting externalities 46 (costs) to society. The typical policy response to such a situation would be to raise prices through a tax increase to cover the estimated cost of the externality. In the present situation, the states increased the cost of the product on the front-end via litigation and then imposed a tax on the back-end through the settlement.
4 8 From the range of policy instruments that were at the disposal of the states, it would appear that they opted for the lever that was most politically and/or socially acceptable (i.e., suing the companies) but perhaps least efficient in terms of the overall cost of implementation and associated transaction costs.
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A contrary view holds that the political leverage of the companies in the various state legislatures rendered the judicial route the best and, in some respects, the only means for effecting far-reaching "regulatory" change in the industry. 50 Accordingly, there is a nexus between regulation and litigation with the appropriate balance lying, to some extent, in the eye of the proverbial beholder.
In an important paper by J. Bulow and P. Klemperer 46 Goldfarb, Leonard, & Suranovic, supra note 28. at 237 (discussing the efficient dissemination of information); Viscusi, supra note 28. at 33 (enumerating savings arising from the shorter life expectancy of smokers);. contra Hanson & Logue, supra note 25, at 1185-1223; Warring, supra note 28 (identifying two main market failures: i) if smokers were fully informed of the smoking risks/companies' misconduct they would change/have changed their decisions and ii) there is an externalization of part of the smoking social costs to the smokers' insurers: which justify imposition of liability on the tobacco companies). 47 Viscusi, supra note 28, at 2-3 (for a presentation of possible justifications for the use of taxes). 48 Id. at 9-11: Sugarman, supra note 1 (nothing that this illegitimate "tax windfall" may produce a consequence ---an open season against all risky products). 49 Viscusi, supra note 28 at 29-33. 50 Contra Wagner, supra note 44, at 694-695 (claiming a political process failure with regards to risky products with the Courts becoming a "supplemental institutional mechanism for making products safer" rather than an "illegitimate end-run around the political process" as most leading scholars believe).
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entitled "The Tobacco Deal," the authors contend that the crucial trade-off for the companies as set forth in the MSA was between liability protection and increases in cigarette taxes. 51 While taxes were undesirable, the companies were able to use the agreement as a coordination device, to set prices closer to the monopoly level. In so doing, the recoupment litigation, and specifically the MSA, recognized the reality of industry concentration and pricing power while using the same to impose a heightened control over industry activities, such as advertising. These were far-reaching compromises and trade-offs to be reached through litigation rather than regulation.5 2
D. STRATEGIC AND ANALYTICAL CONSIDERATIONS OF THE U.S. EXPERIENCE FOR THE INTERNATIONAL SPHERE
As one considers the growing activism on the international level with regard to both tobacco control and litigation activity, Tobacco litigation has spread to diverse parts of the world, albeit with less scope and intensity than in the United States. The preoccupation of international institutions with tobacco control issues and related policies has however become a hallmark of the world stage. Since 1980, the European Union has enacted more than twenty instruments addressing the tobacco question, including directives, decisions, resolutions, and recommendations.
A careful reading of such documents reveals the preoccupation of the EU with balancing regulatory policy concerning public health with the values and functioning of a free market economy. Such concerns are manifested in the key legal texts, where the first reference/first legal basis advanced is linked to the protection of the common market and the associated free 
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The expansive coverage of such regulatory instruments includes the following issues: i) youth smoking: ii) workplace protection: iii) the protection of non-smokers in general iv) tobacco and product specifications. including tar, nicotine, and associated ISO (International Standards Organization) measurement methods v) labeling, promotion.
sponsorship, publicity; and vi) environment and sensitive spaces). These instruments are particularly useful in that they (1) raise a legitimate question as to the necessity of using litigation as a gap-filling technique to supplement regulatory policy, and) (2) international level have therefore sought to balance public health objectives with economic considerations. An examination of the interplay of law and economics in the U.S. litigation context, particularly in terms of the scope and evolution of the cases brought, and the impact thereof on the current commercial, economic, and regulatory modus vivendi can aid policymakers in assessing the implications of this regulatory dynamic.
When considering the possible international implications of U.S. tobacco control, one needs to acknowledge the specific conditions of the legal system of the home country. The United States has a unique approach to litigation, particularly as it relates to mass torts and product liability claims. The courts have been propelled to the center of the debate, with litigants seeking to vindicate their rights before judges vested with great discretion over the scope and progress of the proceedings and lay juries capable of meting out substantial monetary awards. This primacy of the judicial system in arbitrating among the various societal stakeholders might or might not be consistent with systems that have adopted a more regulatory and administrative approach to managing issues of broad societal significance, such as those in Europe, and to some extent Asia.
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E. INTERNATIONAL IMPLICATIONS OF THE U.S. EXPERIENCE
L History of the International Experience
A detailed analysis of the international experience is beyond the scope of this article, 59 but a few analytical and strategic points can be made. As tobacco litigation reached its second wave in the United States with the The relative absence of contingent fee arrangements, the generally lower amount of damages awards 6 1 (Israel constitutes an exception), 62 the limited existence of class action statutes, and the existence of a professional judiciary as opposed to a jury system, have all served to contain the scope and magnitude of tobacco litigation outside the United States. Developments are not static however. Class action proposals have been formally adopted in Sweden and proposed in both Finland and France. "Lights" litigation is developing in Italy, alleging the deceptive nature of the term "lights" prior to the prohibition of its use on cigarette packaging as mandated by the EU Directive 2001/37/EC.
In a manner broadly similar to the experience in the United States prior to the MSA, the industry continues to have significant success in defending these cases from both a procedural and substantive perspective. As cases similar to those filed in the U.S. decades earlier are brought in Europe and elsewhere, firms have been able to leverage their U.S. courtroom experience and related litigation strategies. The critical issue going forward will be the extent to which the U.S. experience will be replicated before a realistic societal modus vivendi can be reached. That is, to what extent will the experience abroad reflect a prolonged and intensive period of litigation involving successive waves of individual cases, class actions, and, finally, medical cost recoupment cases brought by national health services, sickness funds or large heath plans possessing significant political leverage? Much is made of industry attempts to penetrate the markets of the developing world in order to expand markets and secure market share. In pursuing these objectives, the tobacco industry is increasingly sensitive to both the public relations and real costs of the U.S. experience just as companies in other industry sectors, such as Microsoft, have factored their U.S. experience into their approach abroad. Therefore, if faced with litigation against politically backed agents, at the light of U.S. experience, one may expect firms will actually look for some sort of settlement. If this perception has some element of truth and it becomes perceived by national health services and sickness funds, such legal actions may become self-fulfilling prophecies.
II. Systemic Considerations
As nations outside the United States evaluate the best manner of addressing the "tobacco issue" from a public health and societal perspective, 63 they should take the existing systemic balance into consideration.
As has been outlined above, the United States is uniquely hospitable to litigation. Given the relative aversion to centralized, regulatory solutions, litigation is seen as a valid and important means of arbitrating among diverse and often divergent societal interests. Accordingly, mass tort litigation and the procedural devices necessary to prosecute it (i.e., document discovery, class actions, and contingent fees) have developed into pillars of the system. Within this matrix, the judge is vested with great discretion to ensure that such devices are used in a consistent manner. Such control over the process can be far-reaching, casting the judge in the role of gatekeeper. For instance, it is the judge who decides whether the requirements for class certification in mass tort cases claiming monetary damages have been met. This is a wide grant of authority but one consistent with a system in which litigation has gained currency as a recognized means for vindicating collective rights.
The primacy of litigation in the U.S. system as a substitute for, or supplement to, regulation may also explain the melding of the two as reflected in the MSA. Within the U.S. system, litigation can assume a "gap-filling" role, 64 the contours of which can vary depending on the industry at issue. The recognition of the growing encroachment of litigation on the regulatory field resulted in the passage in February 2005 of the Class Action Fairness Act, a law designed to channel class actions to the federal courts where certification can be more difficult to secure than in the parallel state system.
In contrast to the U.S. system, which is often described as case-specific and litigation-driven, continental legal systems and those derived there from tend to be more regulatory and administrative in nature. 65 With regard to tobacco control policies, this is reflected in consistently high levels of excise taxes 66 and the use of advertising bans in countries, such as Norway, Finland, and Sweden dating back to the 1960s. More recent bans have been introduced in Ireland, Spain, Italy and Portugal. Issues of broad 64 Damages claimed in Israeli cases filed since 1998, involving medical cost recoupment or "lights" issues have sought recoveries equivalent to several billion U.S. dollars.
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17 (2000), available at http://www.facworld.com/FacWorld.nsf/doc/TobaccLitROW /$file/ROWtoblitig. pdf. 65 See e.g. Hiilamo, supra note 6, at 27 ("The Finnish experience was that litigation does not stand alone as a means to achieve public health policy goals. Litigation complements a broader approach to tobacco control policymaking by stimulating national debate over the role of smoking in society. Thereby it may well move the policy agenda. ... [After all]... despite its legal loss, the litigation contributed to subsequent tobacco control legislation in Finland."). 66 This gap-filling role is related to "a piece-meal approach" towards codification. In Europe, due to a more extensive use of regulation, there is less room for this role of litigation. Regulation makes also even more difficult to find strong legal as well as economic basis for such litigation. societal significance are shifted to the regulatory sphere with litigation being left to address individualized disputes.
Within this matrix, code-based legal systems establish the judge as the agent of the legislature. His or her role is to apply the code without recourse to discretion or to do so using far less discretion than that exercised by U.S. counterparts. The question then arises as to whether a more expansive and hospitable framework for litigation, including class action legislation, would be consistent with the existing institutional balance. Importation of specific procedural tools on a piecemeal basis may upset settled societal compromises concerning the role of regulation and litigation without offering a suitable, predictable alternative.
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This is not to say that legal systems should not evolve to address increasing industrial complexity, only that such considerations must be made in context. In the same manner that the United States has trimmed back access to the courts through the Class Action Fairness Act, expanded access to the courts in jurisdictions outside the United States may be in order. Indeed, we may be witnessing a convergence, with the United States seeking to limit access to courts and jurisdictions outside the United States seeking to expand access. Such decisions have distinct implications for maintaining the balance between regulation and litigation, harmonizing disparate economic interests, and maintaining predictability within the system. Such theoretical considerations will play out against the class action statute recently promulgated in Sweden, the current proposals in France, and the broader discussions concerning the efficacy of enacting an EU-wide class action statute. 68 These developments will have significant implications for the ebb and flow of litigation both nationally and internationally and will stimulate a re-evaluation of the appropriate role of the legal system in addressing social policy issues.
Starting from different endpoints in the spectrum, litigation versus direct regulation as means to adjust norms to society's values, the two approaches seem to be converging in their outcome.
III. Tobacco Control Policy and Litigation
In light of the differences between the legal system in the United States and elsewhere and, conversely, the proposals relating to class actions that may promote a convergence, the question arises as to how tobacco control measures can be best managed and implemented. The U.S. experience suggests that a strategy of accommodation, where legitimate economic and societal interests can be recognized and balanced is the path dictated by increasing globalization, instantaneous communications, and the growing power of consumer groups. Will the rough accommodation taking hold in the United State be achieved internationally without passing through similar phases of litigation and the attendant (mis)allocation of resources?
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A parallel concern is whether the current arrangements and identifiable trends in the United States constitute the contours of an emerging "equilibrium" in the relations among government, society, and industry or merely a lull in litigation activity. Soaring health care costs will continue to exert pressure on health care systems and spur government efforts toward cost containment. In addition, changing consumption patterns in the population may lead companies to adopt different business strategies that may or may not collide with government priorities and related approaches to corporate governance and social policy priorities. Such an analysis, particularly as it relates to future scenarios and the attainment of a stable equilibrium, is predicated on viewing tobacco as a product that will continue to exist irrespective of regulatory policy due to underlying demand. to do so using far less civil and criminal liability consistent with this Convention. 4. The Convention shall in no way affect or limit any rights of access of the parties to each other's courts where such rights exist. 5. The Conference of the Parties may consider, if possible, at an early stage, taking account of the work being done in relevant international fora, issues related to liability including appropriate international approaches to these issues and appropriate means to support, upon request, the Parties in their legislative and other activities in accordance with this Article. The Convention manifests a broad societal concern, together with a firm intent on the part of governments, to control tobacco, using all appropriate legal means at a country's disposal. Interestingly, the industry participated in the elaboration of the Convention, exercising its option regarding notice and comment. At the time its contributions were viewed with skepticism due to the atmosphere of abiding mistrust arising from decades of adversarial relations. The approach to these issues can be either dictatorial or consensual, with the adoption of the latter relying on a paradigm shift between the industry and its regulators.
Given the evolution of the litigation environment in the United States, including the evolving consensus concerning the industry's right to exist within certain confines and prevailing views of corporate responsibility, the approach to tobacco control on the international level should focus on finding the appropriate space in which to reach an accommodation, provided that both sides have sufficient economic incentives to do so.
This will require the industry to find an adequate interlocutor and the parties to agree on certain basic principles regarding the role of the product in society, including its immediate externalities, the underlying demand for the product, and the impossibility of immediately reallocating productive capacity to other uses while maintaining employment and budgetary flexibility.
At the international level, there will be questions as to whether "one size fits all" with regard to the appropriate scope and content of a given accommodation. The Framework Convention on Tobacco Control, the move toward harmonization regarding both product liability and product safety issues, and the notoriety of the tobacco control issue may render some type of concerted action possible. The European approach, which tends to favor regulation and administration over litigation and case-specific outcomes, may further provide an impetus toward a negotiated solution, whether it takes the form of an international or EU-wide settlement or a set of national settlements concluded pursuant to certain broad international guidelines.
We believe governments will move assertively to contain the negative effects of smoking by adopting forceful public health strategies. Our analysis, however, suggests that such steps should be informed on the international level by the litigation experience in the United States. In an era of heightened, highly public standards of corporate responsibility, when consensus can be promoted by commercial compromise, judicial moderation, and transparent regulatory action adapted to prevailing institutional conditions, such an approach provides an opportunity to move expeditiously to a realistic equilibrium at lower cost.
F. CONCLUSION Tobacco litigation took root in the fertile ground of the U.S. legal system, with individual claims against the companies being used as an ad hoc tool for elaborating social policy. The social norms and public health concerns at the time were, however, permissive regarding smoking. Evidence about health and the health cost impact of smoking has only been gathered over time due to increasing societal awareness and parallel strides in scientific and medical knowledge.
The repeated success of the tobacco companies in individual cases lead to a new legal approach focusing on class actions. As before, the focus was on the alleged misconduct of the v. 16 tobacco companies, as buttressed by the production of documentation through the use of the aforementioned "discovery" procedure. Tobacco litigation then began to spread internationally, with individual cases appearing in several countries. Thus, with a lag of almost thirty years, other countries followed the United States, albeit on a much smaller and restrained scale, with again a substantial advantage for the tobacco companies in terms of litigation success rates. The standard of proof required to demonstrate the misconduct of the tobacco companies is hard to meet, as it must distinguish between the individual decisions of consumers regarding smoking, given the associated and increasingly well-known health risks, and those perhaps unfairly induced or "promoted" by the companies due to industry misconduct.
As has been seen, a third wave began in the U.S. in the 1990s, based on four distinctive features: (i) reliance on politically powerful third party payors in the form of the states or statesupported health care entities to bring the cases (ii) increased knowledge of smoking and its health implications and related industry (mis)conduct acquired through the enhanced access to documentation during the second wave, (iii) increasing medical costs on a system-wide basis, and (iv) an alleged causal relationship between smoking and health care costs. The evidence produced matched an interest on the part of the U.S. states to recoup medical treatment costs associated with tobacco consumption.
The move to focus on aspects more amenable to measurement (e.g., the health implications and quantified costs of smoking), the sheer size of the claims involved, and the political power of the plaintiffs changed the risks of litigation for the companies, despite their previous record of courtroom success. This modified litigation landscape and changed risk calculus prompted the search for an agreement that essentially had the nature of an "insurance contract" -against a stream of payments effected over a period of 25 years, no more legal cases of a similar nature would be brought by the states. Basically, the cost of prior litigation and the possibility of even more costly future litigation lead the parties to establish a sort of regulatory compact for the tobacco industry derived directly from the litigation process.
For the international scene, one may wonder whether the same route and a similar endpoint will be reached. In our view, the development of a formal and increasingly strict regulatory equilibrium will emerge, without recourse to the intensive litigation that characterized the U.S. process. This is due to two main reasons: (1) Tobacco companies are globalized and their resulting openness to a transparent, consensual regulatory modus vivendi is therefore likely to develop in overseas jurisdictions faster than was the case in the United States. Indeed, the public smoking bans implemented across Europe without the intensive lobbying efforts to counter such measures that had characterized industry strategy and conduct in the past are an indication of the new ethos; and (2) The legal traditions and systemic frameworks of many jurisdictions outside the U.S. are not heavily reliant on case-specific decisions for effecting social change but rather on the elaboration and implementation of regulatory, administrative, and legislative norms. Moreover, the difficulties in proving in an adjudicative forum the alleged misconduct of the tobacco companies and the effect thereof on consumer behavior discourage the use of the courts. Such difficulties are further compounded by the general lack, or at least limited availability in non-US jurisdictions, of procedural devices, such as the aforementioned "discovery" technique for gaining access to and assembling company information. Lower damages amounts in most non-U.S. jurisdictions provide a further disincentive for resorting to fullblown, "scorched-earth" litigation.
For all of the above reasons, stemming from the history of the extensive litigation in the U.S. and the related legal and economic lessons learned, to the globalized nature of the product and resulting societal perceptions, to the regulatory emphasis in most jurisdictions outside the U.S., and the common interest of government regulators and companies in managing the product in a v. 16 socially efficient and potentially "Pareto-optimal" manner, it appears that the U.S. litigation experience is unlikely to be replicated abroad. Moreover, it is likely that the consensual, somewhat less confrontational, approach is likely to be a harbinger of the future on both sides of the Atlantic, particularly where issues of broad social policy are at stake, whether in the tobacco sector or in other industries of social concern.
To conclude, it is worth returning to our initial questions: How can the U.S. experience in tobacco litigation serve as a guide at the international level? And has it served the broader public interest?
In the United States, litigation was deemed to be an important supplement to an already highly regulated tobacco sector, regardless of the attendant costs. The tradition of private attorneys general, whereby individuals are expected, if not encouraged, to vindicate their rights through litigation, provided a favorable backdrop for the proliferation of court cases in the U.S. context. European countries start from a different point, with a highly developed regulatory culture, different legal traditions, and less overall reliance on litigation to address issues of broad social policy. It is therefore difficult to see how the same road can be followed, and in light of what appears to be the endpoint, whether, indeed, it should be.
In the United States, the final balance has now been broadly defined at both the state and federal level with the conclusion of the MSA, and the recently decided federal racketeering (RICO) case, with individual litigation being relegated to a smaller and declining role. The rough equilibrium to which the United States has gravitated over the years appears to be already well advanced in Europe through the direct regulatory path. Rapidly industrializing and developing economies in Asia and elsewhere also appear to be moving expeditiously to plug regulatory gaps through the passage of tobacco control legislation inspired by both the European model and international instruments, such as the WHO Framework Convention on Tobacco Control, even as sporadic litigation activity has manifested itself.
Thus, the final outcome reached in the United States is likely to be also reached internationally, most likely by a heavy reliance on direct, transparent regulation, thereby saving the time and costs of the litigation path.
On the second question regarding the public interest, it is clear that the tobacco cases raised the awareness of citizens in the U.S. concerning the health risks though the extent of the 'market failure' concerning (a) the ability of consumers to assess accurately the relevant risk and (b) the related efficiency of using litigation to remedy this alleged information gap, particularly in terms of cost and transparency are suspect. Ultimately, firms changed their behavior in order to find a new 'business space' adapted to prevailing social perceptions and circumstances that would allow them to function as legitimate commercial actors without having to engage in constant, high cost litigation. Government responded to secure enhanced enforcement and control over the product together with a predictable revenue stream derived therefrom. Globalization and enhanced communication will no doubt promote similar cooperation strategies on the part of the industry and governments elsewhere. Having experienced a somewhat coerced change from old business ways to the ones available under (and compatible with) the MSA in the United States, firms are likely to move rapidly in a conciliatory direction.
From the European and perhaps the broader international perspective, it would therefore appear that moving to a sustainable commercial and societal equilibrium through transparent regulation and openly negotiated compromises, as opposed to litigation, might offer the lowest cost and most efficient alternative for both safeguarding the public interest, as defined at the outset of this article, and managing what most agree is a controversial, but wellensconced, product sector.
For many, the tobacco industry is anachronistic, at best, and wholly unacceptable, at worst. Oscillating between these two poles, the tobacco industry may actually become a template for v. 16 other industries in the development of consensual rulemaking practices designed to enhance government control, enforcement, and revenues while providing the commercial stakeholders room to carry out their business. Given the growing complexity of the world economy and the development of new industries and companies of ever increasing global reach, it appears likely that some form of direct regulatory approach, balancing the interests of the concerned stakeholders, will become common place to secure the efficiencies that are lost in piecemeal litigation. Microsoft's attempt to accommodate the European Union in the antitrust sphere, albeit after a protracted legal battle, is, in some respects, a variation on the tobacco theme outlined in this paper. It is easy to imagine that such an approach predicated on direct discussions aimed at accommodating the interests of the concerned stakeholders will become the norm as the implications of certain forms of commercial activity for areas of broad, yet pressing, social concern, such as the environment or privacy, become evident. The matrix of government, individual, and commercial interests at issue will require a more global, synthetic, and collaborative approach to regulation in order to ensure both reasonable and appropriate control for government and sufficient commercial freedom and initiative for industry to promote movement toward an appropriate and sustainable societal equilibrium.
